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earned patent term adjustment. See 37 CFR 1 .704(b). 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Application Papers 
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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 2, 3, 6, and 10 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claim 2 recites the limitation "non-fat cacao solid" in claim 1 . There is insufficient 
antecedent basis for this limitation in the claim. Claim 1 does not recite, "non-fat cacao 
solids". It is unclear as to what the term is referring to as recited in the claim. 
Furthermore, the claim recites, "non-fat milk solids or non-fat cacao solids", it is unclear 
as to what the difference is between "non-fat milk solids" and "non-fat cacao solids". 

Claim 3 recites, "the fat ingredient comprises a hard butter or triglycerides 
represented by SUS". It is unclear as to how triglycerides are "represented by" SUS. It 
is unclear as to if the triglycerides include SUS in a specific ratio or if the triglycerides 
are "represented" by the SUS in some other way. 

Claims 6 and 10 recite "whipping fat composition". It is unclear as to what 
characteristics a composition must have in order to be a "whipping fat composition"; it is 
unclear if the composition needs to have fat and be whipped or if there are other 
requirements essential to a "whipping fat composition". For the purpose of examination 
"whipping fat" will be considered "whipping cream" as it is referred to in the specification 
Page 7 lines 1-4. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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Claims 1-3 are rejected under 35 U.S.C. 102(b) as being anticipated by Inayoshi 
etal (EP 0609465 A1). 

Inayoshi teaches of an oil in water emulsion comprising 10-50% fat which 
includes SUS (Page 2 line 47 through page 3 line 4), 1-15% non-fat milk solids (NFMS) 
(Page 3 lines 14-20), 5-30% sugar (Page 3 lines 21-25), and about 42% water (see 
example 1 formulation). Inayoshi thus teaches that the ratio of NFMS: Total non-fat 
solids of about 2% (1/46) to about 72% (15/21 ). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 and 3-12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hidaka et al (US 6497914 B1 ). 

Hidaka teaches of an oil in water emulsion (emulsion A) which is mixed or diluted 
with an aqueous composition of fresh milk or whipping cream (emulsion B) and whipped 
to form a final whipping cream. Refer Column 3 lines 6-30 and Column 4 lines 55-63. 
Hidaka teaches that the oil in water emulsion contains 10-35% fat, 3-8% non-fat milk 
solids (NFMS), and at least about 1% emulsifier, and thus about 56% water (100%- 
35%-8%-1%). Refer to Column 4 lines 1-28. Hidaka teaches that the fat includes SUS 
type triglycerides (Column 2 lines 53-59). 

Hidaka is silent to the emulsion as containing 10-50% water and 10-70% non-fat 
solids as recited in claim 1 . 

Regarding the emulsion as containing 10-50% water and 10-70% non-fat solids, 
it would have been obvious to one of ordinary skill in the art at the time the invention 
was made to include additional solids in the whipped cream, such as sugar. One would 
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have been motivated to include sugar in order to sweet the whipping composition. One 
would have been further motivated to include an amount of sugar, such as 6%, 
depending on the desired sweetness in the final product. To do so would be to add a 
well known ingredient for its known function and would not impart a patentable 
distinction to the claims. Hidaka teaches that after the ingredients are added, the 
emulsion is then completed with water, thus the addition of sugar would decrease the 
amount of water in the composition. One would have been motivated to very the 
amount of water in the final composition as a result effective variable depending upon 
the other properties in the final product, such as the desired amount of fat, sweetness, 
ect. To do so would be routine determination of one of ordinary skill in the art at the 
time the invention was made and would not impart a patentable distinction to the claims, 
absent any clear and convincing arguments and/or evidence to the contrary. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kelly Mahafkey whose telephone number is (571 ) 272- 
2739. The examiner can normally be reached on Monday through Friday 8am-4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
/Lien Tran/ /Kelly Mahafkey/ 
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